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EDITORIAL NOTES. 


Since our last issue Governor ere has made some important 
appointments to the Bar of this state. He has re-appointed Judge 
3ogert, a Democrat, as a member of the Court of Errors and Appeals, 
and has pe appointed Mr. George R. Gray, of Newark, another Demo- 
crat, to succeed Judge Krueger. Both appointments are excellent. 
Judge Bogert has already served two terms and is a conscientious, intel- 
ligent man, who was formerly State Senator from Bergen and served the 
state with great acceptability. If another — is to be appointed to 
the Bench in place of Judge Krueger, the Governor could not do better’ 
than to appoint Mr. Gray, who was formerly city treasurer, and who is 
popular with the business men of Newark. Should the new constitu- 
tional amendments be adopted, the lay members of the Court of Errors 
would be legislated out of office. Another important appointment to the 
Errors and Appeals Bench is that of Mr. Elmer Ewing Green, of Trenton, 
who comes from a long line of distinguished ancestors, and whose 
appointment will give eminent satisfaction to Trentonians. Judge 
Green’s father, Caleb S. Green, was judge of the same court from 1873 to 
1885. Chief Justice Henry W. Green, who served on the Bench from 
1846 to 1853, was an uncle to Judge Elmer E. Green. The new Judge 
Green was licensed as an attorney at the June term, 1873, and has, there- 
fore, been practicing at the Bar for thirty years. He is a man of refine- 
ment and education and brings to his new office assiduity, learning and 
integrity. Still another excellent appointment is that of Judge Charles 
W. Parker, of Jersey City, to be Circuit court judge of Hudson county, to 
succeed Judge Nevius. We do not know that there was any ground for 
objection to Judge Nevius, except that the Hudson Bar seemed to think 
that their Circuit court judge should be appointed from their own county. 
Judge Parker has been judge of the Second District court of Jersey 
City and has made a favorable record; he is a son of Hon, Cortlandt 
Parker, of Newark. The new judge of that court is Mr. James S. Erwin. 


The subject of “Unanimity Verdicts,” is receiving attention from time 
to time in different states of the Union. Unfortunately, the path of the 
reformer who desires to have the statutes so changed that majority ver- 
dicts may be given, instead of unanimous verdicts, is difficult. It will 
probably be a long time before the ancient rule, requiring that six or 
twelve men shall be unanimous in their decision before the court can take 
their verdict, is abrogated in any or many states of the Union. Never- 
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theless, there seems to be no good reason why the ancient rule should 
stand. The “Canadian Law Journal” some time ago reported the origin 
of the rule as follows, and it seems to have correctly stated it: ‘The 
jury cannot be discovered in the form in which we know it prior to the 
reign of Henry II. The Grand Assize, a tribunal for the settlement of 
questions affecting the title to land, which was fully developed in the 
reign of that monarch, and the trial of criminals by invoking compurga- 
tors, seem to be the germs out of which our present jury system grew. In 
trials of these sorts it was necessary to obtain the agreement ot twelve 
men, but not necessarily of the first twelve selected. Dissentients were 
rejected and jurors added till the necessary unanimity was attained. 
Moreover, as is well known, the early jurors were nothing but witnesses. 
From various analogies the number of twelve came to be looked upon as 
the necessary number of witnesses to establish the credibility of an ac- 
cused person, or the existence of certain facts.” So far as we are aware, 
the rule that twelve men must all agree in rendering a verdict dates from 
the fourteenth century, and it also seems to have been a rule peculiar to 
the English law. While often questioned, nevertheless the rule has been 
adhered to by the American statutes. Bentham once designated it as “no 
less extraordinary than barbarous,” and our own American judge, Cooley, 
said that it was “repugnant to all experience of human conduct, business 
and understanding.” Mr. Justice Miller, of the United States Supreme 
court, in an article on “Trial by Juries,’ used this language: “I am, 
therefore, of the opinion that the system of trials by jury would be much 
more valuable, much shorn of many of its evils, and much more entitled 
to the confidence of the public, as well as of the legal and judicial minds 
of the country, if some number less than the whole should be authorized 
to render a verdict. I would not myself be willing that a bare majority 
should be permitted to do this.”” From this it is clear that that author 
and judge thought that a two-thirds affirmative vote should render a 
verdict, but not a mere majority. Hon. Thomas Ewing also once said: 
“The day is not far distant when, if the absurd and injurious requirement 
of unanimity is adhered to, trial by jury in civil cases will be abandoned. 
I think it is the political duty of American patriots and statesmen to free 
the jury system of this defect, and thus insure its perpetuity. It is one of 
the vital forces of popular government. The requirement of unanimity, a 
belated rule of forgotten and barbaric form of trial by witnesses, became 
incorporated without reason to support it in the English system of jury 
trials in civil cases, and has been handed down from generation to gen- 
eration as though it were one of the jewels of our race. If it were merely 
useless we might excuse our weakness in preserving it; but, as it is also 
hurtful and tends to weaken therespect of the people for the jury system, it 
ought tobe abolished.” In August, 1901, the majority report of a committee 
appointed by the American Bar Association, recommended the following: 
“The American Bar Association recommend to the Bar associations of 
the states the support of such legislation, or constitutional amendments, 
as will provide for a verdict by three-fourths of the jury in civil cases.” 
We cannot conceive how it is possible in all ordinary affairs of life that 
unanimity shall rule, and yet, in an ordinary case, involving dollars and 
cents, everyone of twelve men must be convinced as to one conclusion 
before the question passed upon can be settled. In criminal matters it 
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might be said that, so long as one juror is not convinced of a prisoner’s 
guilt, the latter should have the benefit of the doubt. We do not, how- 
ever, see that there should be any distinction between civil and criminal 
matters. Ifa bare majority of voters suffice to elect a president, and if a 
bare majority of a court may decide most important questions, it is clear 
that the unanimity rule, requiring twelve men sitting upon a jury—men 
of different mental and physical constitution, with different education 
and training—should think alike before any conclusion can be announced, 
is unreasonable. ‘The actual result is that compromise verdicts are com- 
mon, and are unsatisfactory. The words of Shakespeare would seem to 
apply both to criminal! and certain classes of civil causes: 


‘The jury passing on the prisoner’s life, 
May iu the sworn twelve have a thief or two, 
Guiltier than him they try.” 


Probably it would require a constitutional amendment in every state 
to establish the unanimity rule in the various states of our Union, but it 
is certainly to be hoped that a beginning will be made before long and 
that one state, at least, will try it, and thus make this reform popular. 
One object lesson, we think, will prove the correctness of the views of 
those who favor the reform. We could wish that New Jersey might 
begin. 





CHARITABLE BEQUBSTS. 


The fact that charitable bequests have been repeatedly defeated 
under the guise of legal reasoning, in cases where the beneficial purpose 
of the testator was unmistakably expressed, and where the appointed 
trustee was ready and eager to carry out the trust reposed in him, leads 
one to ask whether the reasoning on which the result is based is funda- 
mentally sound. 

The deplorable conditions of a system of law which procure the dis- 
appointment of a testator’s will, and the consequent loss to the com- 
munity, are not so evident in New Jersey as in many other states, notably 
New York. Green v. Tilden, 130 N. Y. 29, is, perhaps, the most illus- 
trative case. There the will in substance requested the executors to 
cause to be incorporated an institution to be called the “Tilden Trust,” 
with capacity to maintain a free library and such other educational and 
scientific objects as they should designate, and, if they deemed it advis- 
able and fit, to convey to that institution, by deed, such parts of the 
residue as they should choose; and if that course seemed unadvisable, 
then to apply it to such charitable, educational and scientific purposes as 
in their judgment would most benefit mankind. 

The trustees procured the corporation of the “Tilden Trust” and 
elected to convey the entire residue to that institution. The Court of 
Appeals, however, reasoned thus: If the trustees had not elected to give 
the fund to the “Tilden Trust,” that institution could have had no claim, 
nor could the New York courts have any machinery to compel them to 
apply it to the alternative charitable purposes, therefore, the trustees 
cannot dispose of the property in either of the modes indicated in the will 
—and the five million dollars was accordingly distributed among the heirs 
and next of kin, contrary to the testator’s express intent: a perfect will, 
willing trustees, yet the bequest not sustained. 
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By the English law and the general trend of American law there are 
two main points of distinction between public, or charitable, and private 
trusts. The rule as to perpetuities has no application to the first class; 
and a definite obligee or cestui que trust—one who can compel specific 
performance—is not essential. For, on the one hand, the consideration 
of public policy is inapplicable to property devoted to charity; and on the 
other, the Attorney General is capable of securing the specific perform- 
ance of charitable trusts. In New York, however, the English law of 
charitable trusts has been abolished by statute and charitable and private 
trusts put on the same basis, with a single minor exception. The out- 
come of the New York cases, culminating with the Tilden will, is the 
necessary result, and speaks in no unmistakable terms as to the effect of 
such legislation. 

Yet, even with the legislation, might not the testator’s will in the 
Tilden case have been saved from disappointment? The will violated no 
rule of perpetuity and the trustees were willing to exercise their option 
in favor of the “Tilden Trust,” so lack of a definite cestui que trust could 
be no valid objection. Just here the baleful influence of Morice v. Bishop 
of Durham, 9 Vesey 339 and 10 Vesey 521, must be reckoned with. No 
case can have sponsors of greater weight; Sir William Grant below, Lord 
Eldon above. And yet to the writer, the dissenting reasoning of Prof. 
Ames, of Harvard, seems more correct. The case in brief bequeathed to 
the Bishop property in trust to dispose of to objects of benevolence and 
liberality as he should most approve. Plainly it was not a charitable 
trust, and there was no cestui que trust to compel specific performance. 
The Bishop had disclaimed any beneficial interest in himself and had 
expressed his willingness to carry out the testator’s desire. The court, 
however, held that the bequest failed, and that the Bishop held as trustee 
for the next of kin. 

Is this result correct? Even though there may be no specific cestui 
que trust, does the trust of necessity fail? Must it not depend on the will 
of the trustee? If he refuses to perform and there is no one to make 
him, the trust fails and a constructive trust is raised for the benefit of the 
next of kin. If, however, the trustee is willing to perform the trust, these 
reasons lose all force. In one case the will cannot or is not carried out, 
and equity raises a constructive trust to prevent unjust enrichment. In 
the other case the will can be fulfilled, but equity raises a construc- 
tive trust, defeats the testator’s intention, and produces unjust enrichment. 

In the Morice case, Sir William Grant regards the right of the next 
of kin as resulting from intestacy as to the beneficial interest. But the 
interest passed to the Bishop, and a transfer by intestacy is a true suc- 
cession, and the successor takes precisely the same as his predecessor. 
But the next of kin has a personal right against the Bishop; the testator, 
his predecessor in intestacy, had none. 

Lord Eldon lays more stress on the lack of a definite cestui qui trust. 
If property is given to X to convey to such a person as he thinks deserv- 
ing, the cases mentioned would say the court can’t compel him to act if 
he is unwilling, and, therefore, they will not permit him to act if he is 
willing. The most patent kind of non sequiter. The result is that if a 
testator gives A an optional power of appointment, it is valid, and if the 
power is exercised, the appointee takes; if no appointment is made, it 
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vests in the testator’s representative. But if the testator imposes on the 
donee the power and duty to exercise the appointment, failure results. Is 
it surely not time to interfere when the donee proves false? Why should 
the court lay greater sanction on the act of one under a moral obligation 
than on one in duty bound? For a full discussion of the Tilden case, see 
Ames’ Harvard Law Review, Vol. 5, p. 689; see also Ames’ Cases on 
Trusts, Vol. 1, pages 195 to 214, and notes for a full line of cases illus- 
trative of that author’s view. 

Our courts have, unfortunately, not wholly freed themselves from the 
ill results of the Morice and Tilden cases. ‘The failure in the reasoning 
is, perhaps, most apparent in Norris v. Thompson, 19 Eq. 307, affirmed 
by the Court of Errors and Appeals, 20 N. J. Eq. 489. A testator, after 
certain bequests, provides that his wife be empowered by her last will 
and testament to give and devise certain income among such benevolent, 
religious or charitable institutions as she may think proper, and, in default 
of such appointment, then over. The court held that “the object of the 
statute of charitable uses in England was not to restrain gifts to such 
uses, but to enforce and make valid such gifts in certain cases in which 
they had before been void because the object was too vague and indefi- 
nite”; that the statute 43 Eliz. C. 4 was never enacted in this state,and that 
such English cases as declared gifts void on account of the objects being 
too vague and indefinite, upon principles adopted as part of the common 
law before the statute, should be regarded; that a power of appointment 
given to one by will to give or devise certain property among such 
benevolent, religious or charitable institutions as she may think proper, is 
void because so vague and indefinite that it cannot be enforced. 

The Chancellor (p. 311) holds that the validity of the power depends 
upon the doctrine of charitable use and its application to this case. Why 
is this? In re Dean, 41 Ch. Div. Rep. 554, 1889, North, J., says: “It is 
clearly settled by authority that a charity may be established for the 
benefit of horses and dogs, and, therefore, the making of a provision for 
horses and dogs which is not a charity cannot of itself be obnoxious to 
the law, provided, of course, it is not to last for too long a period.” Again 
(p. 312) the Chancellor says that the power of appointment given in the 
will “to give or devise the same among such benevolent, religious or 
charitable institutions as she may think proper,” is so vague and indefinite 
as to be void. “As the power is to giveto any of the three,if one of them 
is too vague, the power cleaily is void. She has the right to elect not to 
give to the other two.” Why? Suppose she should elect to appoint the 
whole to one church or one distinct charity. Why should she not thereby 
be allowed to carry out the testator’s intent? If the testator had said she 
might appoint to such religious or charitable institution as she chose, she 
would have been allowed to give to either one, but the addition of a third 
class of institution produces the magic result that she may give to none, 
Moreover, the Chancellor states that the rueful word “benevolent”? may 
include charities; until then the donee of the power has had oppor- 
tunity to appoint, what assurance has the court that a charity will not be 
selected? The reasoning of Morice v. Bishop of D. is followed and the 
case cited (p. 313), as also Brown v. Yeall, 7 Ves. 50 (a case of perpetuity 
and insanity on the part of the testator), and the doctrine of the New 
York courts mentioned with approval and cases cited. 
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No mention is made of the cases of Miller v. Rowan, 5 C. L. & Fin. 
99; Jemmett v. Verril, Amb. 585 m.; Hill v. Burnes, 2 Wills and Shaw 80; 
Saltonstall v. Sanders, 11 Allen 465; Johnson vy. Swann, 3 Madd 457; 
Goodell v. Mooney, 60 N. H. 535, in which courts have construed the 
word benevolent to mean the same thing as charitable. 

The last instance of the uncharitable effect of the Morice and Norris 
cases is found in Hyde’s Executors v. Hyde, 58 Atlantic Reporter, p. 593. 
There a testator left property to his executors “to give and distribute 
$100,000 thereof within five years for such religious, charitable or educa- 
tional or other purposes,” as they might deem advisable. The Chan- 
cellor held that the use of the words “or other” expresses the intent to 
permit the trustees to devote the sum, if they choose to do so, to purposes 
other than those which are educational or religious or charitable, and that 
accordingly the gift must be declared void. The case was a friendly one, 
and it is understood that the trustees have expressed an intention of 
devoting $100,000 to charity, regardless of the failure of the testator’s 
will. It is to be regretted, however, that the case will not go to the 
Court of Errors and Appeals and an effort there be made to obtain a 
reversal of Norris v. Thompson’s Executors, which case was, of course, 
binding on the Chancellor. 

In 1883 we find the case of Detwiller v. Hartman, 37 N. J. Eq. 347, 
undistinguishable from the Morice case in principle, but happily not 
following it. A testator, by will, after ordering debts paid, devised and 
bequeathed all his estate, real and personal, to his executors in trust, to 
pay legacies to certain relatives, then to form a cemetery fund to purchase 
a burial lot, and cause to be erected thereon a granite monument, to cost 
between forty and fifty thousand dollars; to erect a substantial iron fence 
around the plot to protect it, and on other trusts void under the rule as 
to perpetuities. Chancellor Runyon held that the trust to buy a burial 
plot and erect a monument thereon to the memory of the testator and 
to erect a protecting fence was valid. And on principle that result 
is inevitable; yet, following the Tilden case, the Morice case and the 
Norris case, he might have thwarted the testator’s will, for, if the trustee 
had failed or refused to carry out the trust, there was no definite cestui 
que trust to come into court and compel specific performance—not the 
Attorney General, for the trust is clearly not charitable,and not the monu- 
ment or fence, from inherent impediments. The propriety of such a 
trust seems also to be recognized in Cools’ Executors v. Higgins, 28 N. J. 
Eq. 308. 

Another case of interest is Hutchins v. George, 44 N. J. Eq. 124. 
Bird, V. C., ruled that a bequest by a testator for the distribution of books 
holding certain theoretical views as to land tenures was not such a charity 
as courts will enforce; and he accordingly defeated the testator’s intent. 
If no rule of perpetuity was violated by the will, and the trustee was 
anxious and eager to act, why raise the question of charity to prevent 
the owner from disposing of his property as he saw fit, so long as no rule 
of law or of public policy was violated—surely a most uncharitable doc- 
trine. Considering it a violation of the rule as to perpetuity, as is done in 
a similar case (Jones v. Watford, 62 N. J. Eq. 342), the bequest must, of 
course, fail. 
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But Chief Justice Beasley, in the case on appeal, 45 N. J. Eq. 757, 
holds the bequest as charitable. His logic is irresistible. He holds such 
testamentary dispositions to be a good, charitable use, provided they con- 
tain nothing hostile to morality, religion or law, and he differs with the 
Vice Chancellor, who considers criticisms of the law hostile thereto. But 
just what any court or judge might consider “hostile to morality, religion 
or law” is a very nice question. 

Vice Chancellor Grey, in Jones v. Watford, supra, held that a bequest 
leaving funds to an executor for the purchase of books upon the philos- 
ophy of spiritualism, not sectarian or of any creed, church or dogma, but 
of free liberal learning, to be placed where they might be accessible to all 
who desired to think for themselves, was a charity which would be 
sustained and which would not be allowed to fail for want of a trustee. 

Norris v. Thompson is cited and followed in Livesy v. Jones, 55 N. J. 
Eq. 204; a case of a bequest of a testator’s estate to “Humanity’s Friend 

3., to “use and expend the same for the promotion of the religious, 
moral and social welfare of the people in any locality, whenever and 
wherever he may think most needful and necessary.” It was held that 
the bequest included objects not charitable, and accordingly failed for 
indefiniteness. Must not the result be regretted? 

DeCamp v. Dobbins, 29 N. J. Eq. 436, presents points of interest. A 
testator gave the residue of his estate to the North Reformed Church, of 
Newark, in trust to promote the religious interest of the church and to 
aid the missionary, educational and benevolent enterprises to which the 
church was in the habit of contributing. It was ‘held to be a good charit- 
able bequest. The case of Norris v. Thompson is distinguished; that is, 
Chancellor Runyon says, and the Court of Errors and Appeals in the 
same case on appeal agrees, that “if the character of the gift can be 
definitely determined, and it appears that it is charitable in the legal sense, 
the use of terms which would, if unexplained, render the gift void, will not 
defeat the donor’s purpose.” In other words, if the testator merely uses 
too broad terms, such as liberality, or benevolence, his intention need not 
thereby be frustrated, but the trustee may act within the scope or meaning 
of these and kindred words, and be strictly under the all-protecting wing 
of charity. 

The court (p. 51) also observes the use of the copulative in “mis- 
sionary and educational” and distinguished from the disjunctive in the 
Norris case. And the Court of Errors and Appeals, 31 N. J. Eq. 696, 
held that the “use of the words ‘to which the church is in the habit of 
contributing,’ ”’ following the word benevolent, provide a standard of 
measure for the testator’s intent. But the rationale of the Chancellor’s 
opinion clearly shows that if a trustee is willing to carry out the testator’s 
will, and that will is not inconsistent with the statutory or other policy of 
the state, he should be allowed to act. 

A gift to Trinity Church Sunday School, to be invested and the 
interest applied to making Christmas presents to the scholars of said 
school, was held in Goodell v. Union Association, 29 N. J. Eq. 32, not to 
be a legal charity and also to be void for indefiniteness. If the rule of 
perpetuities was violated and the trust not charitable, it must fail. But 
why render it void for uncertainty? The court could not determine what 
the gifts were to be, or whether for rewards of merit, and, if so, for what 
merit. But why need the court concern itself to such an extent? The 
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testator desired by the definite expression of his will to give gifts to the 
scholars on Christmas. If the precise nature of the gifts of merit to 
which they might be applicable were matters of indifference to the donor, 
why need the court concern itself? Did not the testator clearly mean the 
trustee to give the scholars simple Christmas presents, as is usually done 
on that occasion; and why, if the trustee was willing to act, violating no 
rules of law, should he not have been permitted so to do? (See Jones v. 
Watford, 341). There is no indication on the part of the will that the 
testator had in mind any particular plan as to the mode in which his 
bequest should be carried into effect, differing radically from Smith v. Id., 
54 N. J. Eq. 1 and 53 N. J. Eq. 821. Brown v. Pancoast, 34 N. J. Eq. 
321, and Mason’s Exr. v. Methodist Episcopal Church, 27 N. J. Eq. 47, 
are other cases of legal charities. 

The history of this particular form of jurisprudence, the effect and 
effectiveness of the statute of mortmain, the views of Lord Thurlow that 
the doctrine of charities grew up from civil law’, the fact that the ordinary 
was oblieed, until the statute of distribution (22 Car. II. C. 13), to apply a 
portion oi the residue of every intestate estate to charity, on the principle 
that every man had piety and charity in his nature?, the struggle of Henry 
VIII. against the supremacy of the Pope, and the acts of Elizabeth culmi- 
nating in the statute, 43 Elizabeth C. 4 (1601), are all of the greatest 
interest and importance. The development of the problem is the develop- 
ment of the human mind. The statute of charitable uses was a practical 
application of the Golden Rule; morality is only a vastly extended sym- 
pathy; and no legislative act has had a greater ethical effect. 

Moreover, the complexities of advancing civilization are offering 
daily greater scope for the exercise of charity, and should not every 
reason, consonant with the spirit in which the problem developed, be 


given full weight? 
RALPH E. LUM. 
Newark, N. J., Jan. 23, 1903. 


1 White v. White, 1 Broch. 12. 

2 Bl. Com. 494. _—_ 

ANDREW F. CLINOH wv GEORGE W. MAJOR AND EMMA E, MAJOR 
HIS WIFBSB. 





(Union County Circuit Court, February 27, 1903). 
Liability of wife for husband’s debts—Judgment on bond and warrant of attorney. 

On rule to show cause why judgment be not set aside as to Emma 
E. Major and she be allowed to defend. 

George W. Major and Emma E. Major confessed judgment in favor 
of Andrew F. Clinch on May 19 last for the sum of $807.00 debt and $4.00 
costs. September 9 following execution was issued, and personal prop- 
erty of the defendants levied upon. On October 17, 1902, a rule to show 
cause why the said judgment should not be set aside as against the defend- 
‘ant, Emma E. Major, was allowed, with leave to take affidavits and the 
affidavits and exhibits were submitted to Justice Van Syckel, and the 
attorneys filed briefs. The affidavit annexed to the bond and warrant to 
confess judgment stated that “the true consideration of the said bond and 
warrant was the sum of $807.00 cash actually loaned by the plaintiff to 
the defendants,” and it appeared by the testimony taken under the rule 
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that on April 25, 1901, a judgment had been recorded in the Court of 
Common Pleas, Dauphin county, Pennsylvania, for the sum of $756.45. 
The plaintiff produced an exemplified copy of the Pennsylvania judg- 
ment, which was objected to by the defendant on the grounds that the 
affidavit of the plaintiff stated that the true consideration, etc., was for 
money loaned and not for a judgment in Pennsylvania, 

Mr. Alexander P. Maxwell for the rule. 

Mr. John K. English, contra. 

VAN SYCKEL, J.: This judgment is entered on bond and warrant 
of attorney by confession against George W. Major and Emma E. Major. 
Testimony taken under the rule shows that the judgment was entered 
for money loaned by the plaintiff to the husband. The plaintiff himself 
so testifies. The judgment was therefore improperly entered against 
the wife; she is not liable for the husband’s debt, although, as plaintiff 
testifies, she agreed to be responsible. 

The judgment and affidavit on which it was entered states it was for 
money loaned to the defendants. It is not a suit on the judgment which 
was obtained in the state of Pennsylvania against both defendants, and 
that judgment cannot be considered on this application. 

The judgment is set aside as to the defendant Emma E. Major. 
a rule be entered accordingly. 


Let 


STATE (ROSS, PROSECUTOR) v. BOARD OF CHOSEN FREEHOLDERS OF 
ESSEX COUNTY et al. 


(N. J. Supreme Court, January 15, 1903). 


Constitutional law—Partial in- pointment of officers by the gover- 


validity of act—County parks— 
Joard of Chosen Freeholders.—-1. 
Invalidity in the provision of “An 
act to establish public parks in cer- 
tain counties in this state and to 
regulate the same,” approved 
March 5, 1895 (Gen. St., p. 2618), 
as to the appointment of the mem- 
bers of the board of commissioners 
therein authorized, will not render 
the statute invalid. In such a case 
the constitutional provision (ar- 
ticle 7, sec. 2, par. 9) for the ap- 


nor, with the advice and consent of 
the senate, is operative. 2. On 
certiorari to review the action of 
the board of chosen freeholders of 
a county, for the issue of bonds, 
under said act or its supplements, 
on the requisition of a park com- 
mission organized thereunder, this 
court cannot inquire into the title 
of the members of the commis- 
sion. Being a de facto board, such 
title cannot collaterally be ques- 
tioned. 


Certiorari by the state, on the prosecution of James P. Ross, against 
the board of chosen freeholders of the county of Essex and the Essex 


county park commission, to review an action of such board. 


affirmed. 


Resolution 


Argued at chambers before Collins, J. 

Mr. Henry Young for prosecutor. 

Mr. Joseph L. Munn for chosen freeholders. 
Mr. Charles L. Corbin for park commission. 


COLLINS, J.: The writ in this cause removes a resolution adopted 
by the board of chosen freeholders of the county of Essex, and approved 
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by the county supervisor. It was thereby determined and resolved to 
comply with a requisition of the Essex county park commission made 
January 6, 1903, upon said board of chosen freeholders, to borrow money 
in the name and upon the credit of the county by issuing bonds to meet 
the expenses to be incurred for the acquisition, development, and im- 
provement of parks and parkways by said commission. The authorizing 
legislation is ‘An act to establish public parks in certain counties in this 
state and to regulate the same,” approved March 5, 1895 (Gen. St., p. 
2618), and the supplements of February 21, 1898 (P. L., p. 19), and March 
28, 1902 (P. L., p. 202). The stipulation of the parties establishes that 
the original act and these two supplements were accepted by popular 
vote according to their terms, and that the case falls within the conditions 
of the latest supplement. An amendment of March 20, 1899 (P. L., p. 
92), which was not required to be, and was not, submitted to the voters, 
has no bearing on the questions now raised. 

The prosecutor attacks the resolution solely on the ground of uncon- 
stitutionality in the legislation above cited. It is stipulated that no notice 
of intention to apply for such legislation, as local or special, was pub- 
lished; and therefore, in order to be valid, it must be held to be general, 
for it clearly regulates the internal affairs of the counties affected, and 
such regulation, under the constitution, must, when possible, be by gen- 
eral laws. Generality in this instance is denied, on the claim that a basis 
of population is not legitimate in classifying counties when legislating as 
to public parks, and on the claim that counties coming, by increase of 
population, into the class selected, will not have an opportunity of accept- 
ance, because the submission to popular vote is directed to be made at 
the “next election.” If considered general, its validity is challenged on 
the ground that the appointment of the authorized board of commis- 
sioners by a justice of the supreme court would be an exercise by a per- 
son belonging to one department of the government of a power properly 
belonging to one of the other departments, which is forbidden by the 
constitution. This court in 1898 decided that a mandamus would lie to 
compel the issue of bonds under the supplement of that year, to which the 
one of 1902 is parallel. This judgment was affirmed on writ of error. 
Freeholders of Essex v. Park Commission, 62 N. J. Law 376, 41 Atl. 957. 
This court has also dealt with, as valid, condemnations of land under the 
original act. Rimback v. Essex Park Commission, 62 N. J. Law 494, 
41 Atl. 699. True, the question of constitutionality may not have been 
raised in either case by the parties. I judge that it was not, but the court 
ex mero motu could have raised it; and as Mr. Justice Dixon, in the later 
case of Renner v. Holmes (N. J. Sup.), 53 Atl. 76, remarks, the statutes 
“were sustained.” It would seem only decorous that some contrary 
deliverance should come from the Court of Errors and Appeals before 
this court should assume that the judgment of that court was inconsid- 
erate. 

Against the objection of lack of generality, I would have no difficulty 
in sustaining the legislation. Public parks, I think, have such fair rela- 
tion to populousness as to make the line of demarcation fixed by the legis- 
lature on that basis a proper one; and I fully accede to the suggestion in 
Renner v. Holmes, ubi supra, that the provision for submission to vote, 
of the original act, at the election next after its approval, is merely direc- 
tory. In the same line is the case of Albright v. Sussex Co. Lake & 
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Park Commission (N. J. Sup.), 53 Atl. 612, 617. The act will be avail- 
able in every county which shall acquire the prescribed population. 

The other objection, if the recent decision of this court in Schwarz v. 
Dover, 53 Atl. 214, and a dictum in Moreau v. Freeholders of Monmouth, 
53 Atl. 208, shall be approved by the court of last resort, would seem to 
be fatal, not necessarily to the entire statute of 1895, but to the method 
thereby prescribed for the appointment of the authorized officers. I 
think that the provision for the appointment of such officers in a partic- 
ular way, even if itself invalid, did not render invalid the otherwise perfect 
statute. Such provision is fairly separable from the main scope of the 
law. Ifthe method of appointment attempted to be valid, well and good; 
if not, then no method was adopted. In that case the constitution itself 
is operative. By article 7, sec. 2, of that instrument, after provision for 
certain designated officers, it is, in paragraph 9, provided as follows: 

“(9) All other officers, whose appointments are not otherwise pro- 
vided for by law, shall be nominated by the governor and appointed by 
him with the advice and consent of the senate; and shall hold their offices 
for the time prescribed by law.” 

I think that this provision was designed to extend to all offices to be 
created by statute. Had the park commission act been silent as to how 
the commissioners authorized should be appointed, I entertain no doubt 
that their appointment would have lain with the governor on the senate’s 
advice and consent. Such must be precisely the effect of an abortive 
attempt to provide for a different mode of appointment. This being so, 
the principles governing action of officers de facto must apply in this 
case. The decision of this court in Van Reypen v. Jersey City, 48 N. J. 
Law 428, 6 Atl. 23, seems directly in point. There the contention was 
that the legislature had abrogated a previously existing method of ap- 
pointing members of a city board, and had not constitutionally substi- 
tuted any other method of appointment. This court held that the acts 
of the de facto board could not collaterally be questioned. In this state 
the doctrine of the validity for all purposes of the action of officers de 
facto is explicit, and is fully sustained by the court of last resort. Brink- 
erhoff v. Jersey City, 64 N. J. Law 225, 46 Atl. 170. It was not open to 
inquiry in any way by the board of chosen freeholders of the county of 
Essex, nor, except in a direct proceeding, by this court, how the members 
of the Essex county park commission were appointed. That commission 
is a de facto body holding office under color of law. It has been en- 
trusted with bonds of the county of Essex to the extent of $4,000,000, a 
large part of which came under the express sanction of this court. It 
has been recognized as existent by the legislature in the cited act of 1902, 
Its requisition, therefore, on the board of chosen freeholders, was valid, 
however infirm may be the title of its members. 

The resolution under review is affirmed, with costs. 





A prior and remote cause is held, in Missouri P. R. Co. v. Columbia 
(Kan.), 58 L. R. A. 399, not to furnish the basis of an action for the recov- 
ery of damages if such remote cause did nothing more than furnish the 
condition, or give rise to the occasion, by which the injury was made 
possible, and there intervened between such prior or remote cause and the 
injury a distinct, unrelated and efficient cause of the injury. 
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IN RE ESTATE OF JAMES BOOTH. 


(Passaic County Orphans’ Court, January 23, 193). 
Executors’ allowance—Decreased value of estate—Proportionate loss in commissions. 


SCOTT, J.: Application is now made to this court for an additional 
allowance on behalf of three executors and trustees of the estate of James 
Booth, deceased, as follows: For E. T. Bell, $5,500; for W. O. Fayer- 
weather, $5,500; for the estate of Garret A. Hobart, deceased, $3,000. 
These three executors and trustees have already received on account, at 
the time their intermediate account was filed, in December, 1896, allow- 
ances as follows: E. T. Bell, $5,000; W. O. Fayerweather, $5,000; G. A. 
Hobart, $5,000; total, $15,000. At this time they had served two years. 
The total asked for them is $29,000. They ask that, considering their 
“pains, trouble and risk” and “actual services,” to use the language of 
the statute, the receipts from the estate of James Booth, deceased, upon 
which the court should estimate these services, are the sum of $716,566. 

Counsel for the ‘beirs insists that the receipts which the court should 
consider in fixing the value of the services of these executors and trus- 
tees should be reduced by items, the total of which is $308,037.50, made 
up of loss on business transferred to a corporation, loss on mill property 
transferred to corporation, loss on loan of James Booth to the firm of 
Hamil & Booth, increment on stock of the First National Bank and of 
the Paterson Savings Institution. 

An investigation of the cases discloses to my mind that receipts hav- 
ing money values fairly appraised are to be considered irrespective of any 
loss they undergo in the hands of the executors, for which losses they are 
not to blame and where they are not guilty of intentional wrong or mis- 
conduct. Wilson v. Staats, 6 Stew. 524. They are entitled to charges 
upon the increment of bank stock, while in their hands. Pomeroy v. 
Mills, 10 Stew. 582. So that the court, in estimating these allowances, 
will accept the figures of the accountant, with a slight change due to a 
miscalculation. 

I believe that it is conceded that upon this estate there was a loss in 
various ways connected with the businessof the Hamil & Booth Company 
of over a quarter of a million dollars. While this loss cannot be sub- 
tracted from the receipts for the purpose of making allowances, it will 
be considered later as to whether it should be a factor affecting the judg- 
ment of the court on this question. 

It is further insisted by counsel for the ‘heirs that the court having 
heretofore made an allowance upon the greater part of these assets, that 
the court can only allow upon the estate (corpus and income) coming into 
the hands of the executors since the date of the last account, which was 
filed in December, 1896. Upon this point the rule is fixed in New Jersey, 
which has been followed ever since. In Tucker v. Tucker, 6 Stew. 235, 
the rule is as follows: “Where commissions are paid in part of the estate 
at an intermediate accounting, commissions can only be allowed on the 
amount which comes into the executors’ hands afterwards, and such 
commissions are calculated as if the subsequent receipts were part of the 
prior receipts.” This is the syllabus, and the body of the opinion dis- 
closes that, where a specific allowance is made in an intermediate account, 
on a specific sum, this sum cannot be considered again upon the final 
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account upon which to reckon the allowance; in other words, an execu- 
tor is not entitled to commissions more than once on the money which 
comes into his hands. If, however, at the intermediate account a sum is 
allowed simply on account, as appears from the evidence submitted and 
an inspection of the account in this case, without particular reference to 
the specific sum making up the estate, then, at the final accounting, the 
entire estate is considered and the allowances fixed on that, subtracting 
from the allowances the sum paid on account. For instance, if the allow- 
ance of these executors is fixed at $29,000, of the whole estate, subtract- 
ing therefrom what they have already received, to wit, $15,000, they 
would be entitled to the balance of $14,000. 

[t is further insisted by counsel for the heirs, that such bad judgment 
was used by the executors in the conduct of the business of James Booth, 
deceased, that they were not only responsible for the loss, but should 
receive no commissions at all. Upon this point the question of their 
liability for loss is not before the court. It*is a question simply whether 
this great loss should lessen or deprive them of their commissions. Un- 
doubtedly, if such bad judgment was used as to amount to clear negli- 
gence, the court would be justified in denying commissions, as in a case 
where they wouid be personally liable for the loss. But the case pre- 
sented here is different. The account shows this loss, and that the cor- 
poration suspended business January 1, 1900, but the testimony is all on 
one side, produced on behalf of the executors. There is no oral evidence 
offered by the heirs. The testimony shows that there was no chance to 
dispose of this business at any time; that at the time of Mr. Booth’s death, 
it was a failing concern, and that the designs for manufactured silk were 
unfortunate, so that the goods would not sell. This is the evidence. 
The heirs, however, insist that the business was run at a loss from the 
time the executors took hold and that the accounts show it; that it was 
so great for the two years after Mr. Booth’s death, that this was a warn- 
ing that the business should be wound up, instead of converting it into a 
corporation to be further carried on. My reading of the will impresses 
me with the notion that Mr. Booth did not want his business carried on 
after his death; at the same time he did not want it sacrificed, and he left 
the matter entirely in the hands of his executors, to act according to their 
judgment. He had unlimited confidence in them. He expressed the 
hope that the business might be wound up at the end of three years, 
saying, however, “unless there is not in their judgment a favorable oppor- 
tunity to dispose of said assets and property.” This expression justified 
them in going on, (if they could not dispose of the plant), which they did 
for five years more. Whether it was good judgment it is not for the 
court to say. 

It is contended by counsel for the heirs of J. Morgan Booth, de- 
ceased, that these three executors could not and did not give the business 
the attention necessary to make a success of it; that they were engaged 
all the time in their own affairs of vast and varied moment, and that while 
they were men of great ability, that ability was not exercised in this busi- 
ness, and that in competition with alert men of great experience and 
ability, devoting all their time to the manufacture of silk, there could be 
but one result. It is not necessary for the court to give any opinion upon 
these questions. The court is willing to take the most favorable view of 
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the executors’ side of this matter, but the court cannot escape from the 
fact that this estate has suffered a great loss while in their hands. It may 
have been due to natural cases. It may have been inevitable, despite 
skill and attention, yet the loss stares us in the face. And this fact must 
have a bearing to some extent upon the value of the services. 

If the receipts from this estate, passing through their hands, were 
over $700,000 without loss, but on the contrary with gain, there would 
probably be no objection to an allowance of five per cent., the maximum 
percentage, which would be over $35,000, but in the face of a loss of over 
a quarter of a million dollars, more than one-fourth of the estate, the 
executors should be content with a proportionate loss of commissions, 
While the logical rule is that the “actual pains, trouble and risk” and the 
“actual service” should be considered apart from the loss or gain, to the 
estate, yet when that is done, where there is a loss, I believe the court 
should not disregard the loss in the exercise of its discretion. 

An inspection of the notice served in behalf of the applying executors 
shows that the executors claim commissions on $865,318.33 less $148,- 
952.38, leaving a balance of $716,566. This $148,952.33 is made up of 
certain losses, principally a loss in capitalizing the corporation from the 
original inventory. How this loss differs, in principle, from the other 
losses, the court cannot understand. The court, however, will accept the 
figures presented by the accountants. These figures of the accountants 
contain an item of $30,000. This represents the increment of one hun- 
dred and thirteen shares of First National Bank stock, which were inven- 
toried at $21,470; and were worth $51,415 when they were apportioned, 
the difference being $29,945. The accounts filed by the executors do not 
show this, but the court will allow an amendment of the final account to 
set this forth, if desired. 

The amount upon which the court will estimate commissions is 
$716,566 less $55, or $716,511. 

I estimate the allowances for all the executors at three per cent. on 
the sum the executors claim came to their hands. This would be three 
per cent. of $716,511, which is $21,495.33. This sum must be credited 
with the $17,000 already received, leaving a balance of $4,495.33. 

There is no claim for allowance in behalf of Mrs. Scott, or on the 
part of the estate of J. Morgan Booth, deceased, so that the balance may 
be distributed among the three applying executors. 

The intermediate account was allowed in December, 1896. Mr. 
Hobart died in November, 1899, and the final account is submitted at 
this time, so that the services of Messrs. Bell and Fayerweather have 
continued twice as long, after the intermediate account was filed, as Mr. 
Hobart. I suggest the individual allowance be to E. T. Bell, $1,750; W. 
QO. Fayerweather, $1,750, and to the estate of Garret A. Hobart, deceased, 
$955.33. 





A statute giving the right to an execution for the unpaid balance of 
a judgment against a non-resident, as to whom jurisdiction is obtained 
only by attachment and publication, after exhausting the property at- 
tached, is held, in Kemper-Thomas Paper Co. v. Shyer (Tenn.), 58 L. R. 
A. 173, to be void as in violation of the due process clause of the Federal 
constitution. 
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POLHEMUS v. PRISCILLA. 


(N. J. Court of Chancery, February, 1908). 
Sheriff’ s sales—Confirmation— Defective advertisement. 


On petition of sheriff, against purchaser at sheriff's sale. The mort- 
gaged premises were advertised for sale by the sheriff in one newspaper 
only. There were also encumbrancers who were not made parties to the 
foreclosure proceedings and were not cut off thereby. In the petition 
the purchaser only was made a party. 

Mr. Alan H. Strong for petitioner. 

Mr. Willard P. Voorhees for purchaser. 


EMERY, V. C.: On this application I reach the following con- 
clusions: 

First: The act of February 16, 1891, P. L. 24, directing confirma- 
tion of sales by the court in cases like the present, was not repealed by the 
act of June 14, 1898, P. L. 535, amending the previous acts of 1874 and 
1897 relating to publication of notices of sales of lands. The act of 1891 
was not an amendment to the sales act, but was intended to apply only 
to that class of cases, in which, by previous statutes or practice of the 
court, confirmation of the sale by a court was necessary. The only 
statute requiring this was the statute relating to bonds and mortgages 
and foreclosure sales, March 12, 1880, P. L. 255, Gen. Stat. 2111, sec. 4, 
and perhaps sales in partition in Chancery or Orphans’ court. The 
statute of 1891 did not at all extend to or cover that large class of public 
sales upon which no confirmation by court is necessary. This statute 
was therefore one of special application, and did not repeal the previous 
provisions of the general acts of 1874 and 1887 as to sales of land, neither 
was it repealed by the subsequent general act of 1898 changing the pub- 
lications required. The statute of 1891 can be read in connection with 
the act of 1898 and both made effective. Thus read together, the stat- 
utes still require the sheriff to make advertisement according to the law 
of 1898, but if there is a defective advertisement, then, if the sale is one 
which is subsequently to be confirmed by the court, the court may, under 
the conditions prescribed by the act of 1891, confirm the sale, notwith- 
standing the defect in advertisement. The claim that the act of 1891 was 
repealed by the act of 1898 is for these reasons not sustained. 

Second: The act of 1891 is not a mere validating act applicable to 
past sales only. The language of the act plainly refers to future sales, 
“All sales made by virtue of any order, judgment or decree of any court 
of record of this state, shall be confirmed by the court, etc.” It is cer- 
tainly prospective, whether or not it be retrospective. The plain lan- 
guage covers sales that are to be thereafter confirmed, and without limit- 
ing the confirmation to sales previously made. The act is not an act to 
validate sales, but an act concerning defective advertisements. There is 
nothing in the bill or act to indicate that the advertisements concerning 
which the statute legislates, were past advertisements. I think, there- 
fore, that the present case is within the act and the petitioner is entitled 
to the benefit of it. 

Third: The only relief I can give the sheriff on this petition is to 
have the sale confirmed under the act of 1891. The purchaser was not 
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bound to accept a deed until a confirmation under this act had been 
made, and a deed tendered after confirmation. The right of the sheriff 
to proceed for specific performance is based on the fact, and only on the 
fact, that he has fully complied with his duty as an officer executing a 
statutory power, and thereby is entitled to call on the purchaser to com- 
plete the sale upon his part. It may be, however, that the parties have 
raised on this application all the questions intended to be raised, if a deed 
should be tendered after confirmation under the act of 1891, and, if so, 
I may, by consent of the purchaser, now order the acceptance of the deed 
after confirmation, with the same effect as if a tender had been made 
after confirmation. If he does not consent, the present application will be 
denied, except as to the confirmation of the sale, but without prejudice 
to a renewal of the application on tender of the deed after confirmation of 
sale, 


LEWIS P. TOMPKINS AND THEODORE W. TOMPKINS, EXECUTORS OF 
ALSON W. TOMPKINS, DECEASED, v. THE DOVER COUNCIL, 
Wo. 6, OF THE O. U. A. M. 


(Morris Common Pleas, October 28, 1902). 
Beneficiary organizations— Dispensations of state council to local organization— Contractural 
relations— Right of member to recover sick benefits. 

On contract. 

VREELAND, J.: The plaintiffs in this case were substituted in the 
place of Alson W. Tompkins, who died after the commencement of the 
suit and the trial below; they seek to recover from the defendant the sum 
of seventy-eight dollars, besides interest, for sick benefits, for the period 
of twenty-six weeks at the rate of five dollars per week, less the sum of 
fifty-two dollars paid by the defendant to the deceased, being at the rate 
of two dollars per week for the said period. 

The point of dispute consists in the amount to which the deceased 
was entitled, plaintiffs claiming that it should be at the rate of five dollars 
per week and defendant that it should be at the rate of two dollars per 
week, the latter sum having been paid. 

The deceased became a member of the Council on July 22, 1896, and 
remained a member in gocd standing up to the time of his death, and at 
the time of becoming a member he was presented with a copy of the con- 
stitution and by-laws of the Council, which has been offered in evidence 
in this case. 

Section 2 of Article 11 of the constitution provides that a member of 
one year’s standing, if sick or disabled and unable to follow his usual or 
other occupation, and found worthy and qualified, shall be entitled to 
receive weekly, after the first week, the sum of not less than two dollars. 
By Article 13 of the by-laws it is provided, that every contributing mem- 
ber of the Council who has been a member one year, and through sick- 
ness or disability is unable to follow his usual or other business, shall be 
entitled, according to the constitution and by-laws, to receive after the 
first week’s sickness, five dollars for each week for twenty-six weeks; 
then two dollars for twenty-six weeks; then five dollars for twenty-six 
weeks; then two dollars for twenty-six weeks, this scale to last so long as 
the same sickness lasts. By Article 21 of the by-laws, it is provided that 
the by-laws shall not be altered or amended unless notice thereof in 
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writing has been given in the Council at least two weeks previous, and 
said amendments be read by the recording secretary at each meeting and 
the proposed alterations or amendments sustained by the vote of two- 
thirds of the members present. It is in evidence that no amendment to 
the constitution or by-laws was made after the deceased became a mem- 
ber of the Council. 

The deceased made a demand for sick benefits January 22, 1900, and 
produced the certificate of Dr. G. A. Becker as to his physical condition; 
he made like demands March 6 and April 11, 1900, and there seems to be 
no contention that he was not entitled to something, the dispute being 
about the amount. The period covered by the plaintiff's demands is for 
twenty-six weeks, beginning January 22, 1900. 

Alonzo Searing, the recording secretary of the Council, testified that 
the deceased always received the weekly payments of two dollars, but 
made some objection to the sufficiency of the amount, and on July 9, 
1900, one of the officers of the Council wrote a letter to the deceased, 
which is in evidence, enclosing a check for six dollars, and saying “being 
your benefits up to July 9,” and then proceeded to say: “Of course you 
think hard of Dover Council for being so backward with your benefits. 
If you would study up your by-laws you would see that Dover Council 
is not altogether in the fault. Of course you think hard of them because 
you don’t get more. We have so much sickness on our hands if we kept 
paying five dollars per week the Council would have been bankrupt and 
you would not get anything, and, as it is, you are getting two dollars a 
week, and that beats nothing.” It would seem by inference from this 
evidence that the deceased must have claimed five dollars per week. He 
did not return any of the money which was paid to him at the rate of two 
dollars per week. 

It is apparent from this state of facts that the plaintiffs are entitled 
to recover, unless the defense interposed prevails. 

The defense is two-fold: First, that this court has no jurisdiction, as 
the remedies provided by the order were not exhausted by taking an 
appeal from the action of the local Council in reducing the amount from 
five dollars to two dollars. Second, that the deceased was not entitled to 
five dollars per week, because the Council obtained two dispensations, 
one dated September 21, 1899, and the other dated April 3, 1900, from 
the State Council of New Jersey, authorizing the Dover Council to reduce 
the amount of sick benefits from five dollars to two dollars per week 
during the term of C. E. Marcell, the state councilor, who signed both 
dispensations. 

As to the first, by Article 18 of the constitution it is provided, that a 
member of the order, etc., desiring to appeal from the action of this 
Council, may do so at any time within three months from the date of such 
action by presenting the appeal to the secretary, etc., and then details the 
manner of prosecuting the appeal. The by-laws seem to be silent on this 
subject. 

In the case of Ocean Castle, Knights of the Golden Eagle, v. William 
B. Smith, reported in 29 Vroom, 58 N. J. L. 545, it was held that where 
the constitution of a benevolent society provided that members and their 
assignees should not seek redress against the conduct of subordinate 
branches by appeal to the civil courts unless they had exhausted the laws 
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of the order, the failure to comply with these provisions would bar an 
action in the civil courts. But it will be noticed in this case the constitu- 
tion of the society expressly provided that the members must submit their 
domestic grievances in the first instance to the internal tribunal of their 
order. 

In the case of Roxbury Lodge, No. 184, I. O, O. F., v. Wiliam 
Hocking, reported in 31 Vroom, 60 N. J. L. 439, it was held that the gen- 
eral rule is that to secure property rights or enforce money demands 
against a social or beneficiary organization, a member may, in the first 
place, prosecute his claim in the civil courts. The exception is where the 
constitution of the defendant body contains an express agreement bind- 
ing its members to seek their rights in the tribunal of the order before 
bringing an action at law. There was no such agreement in this case, 
and the court therefore held that a suit at law would lie. 

As to the second, the dispensations offered in evidence are dated 
respectively September 21, 1899, and April 3, 1900. They authorized the 
Dover Council “to reduce the amount of weekly benefits from five dollars 
to two dollars per week for the period of six months” in that of Septem- 
ber 21, and “during my term of office” in that of April 3, the term of 
office being six months. 

The defendant claims that the act of the legislature found in the laws 
of 1898, page 165, by its provisions authorized the Council to change the 
by-laws by means of the dispensations which were granted and are above 
referred to. But by a careful perusal of the act it will be found that it 
only authorizes any society or voluntary association organized and car- 
ried on for the sole benefit of its members and their beneficiaries and not 
for profits, to make, adopt and use, and from time to time alter, amend 
or change its constitution and by-laws for its government, provided that 
nothing contained in the act should be repugnant to the United States or 
state constitution, and, when altered or amended, that the constitution 
and by-laws should be binding on all the members and beneficiaries. I 
think that this contention cannot prevail, because the act simply author- 
izes a change of the constitution and by-laws, and in the case in hand no 
change could be made except in the manner provided by the constitution 
and by-laws, the act providing that such change should be made by the 
society itself. 

The constitution and by-laws, a copy of which was handed to the 
deceased at the time he became a member, show the contractural rela- 
tions between the parties, and must control, unless it has been shown that 
the contract in some legal way was altered or modified. It does not 
appear in evidence that the constitution and by-laws, or either of them, 
was ever amended after the deceased became a member, nor does it 
appear in evidence that the Council determined to act upon the dispensa- 
tions or that the deceased, by his act, acquiesced in the provisions of such 
dispensations. And further, neither the constitution or by-laws provide 
that either may be suspended or superseded by a dispensation from a 
superior officer. 

My conclusions are, that the evidence shows that the deceased placed 
himself in a position where he was entitled to sick benefits, according to 
the contract made by him when he became a member of the society and 
embraced in the constitution and by-laws, and that, as no change was 
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made in the by-laws and no act done that committed the deceased to the 
reduction named in the dispensations, the plaintiffs are entitled to recover 
at the rate of five dollars per week for twenty-six weeks, amounting to 
one hundred and thirty dollars, less the sum of two dollars per week for 
twenty-six weeks, amounting to fifty-two dollars, which was paid to the 
deceased, and that judgment must therefore be rendered for the plaintiffs 
for the sum of seventy-eight dollars, with interest from July 22, 1900, to 
July 15, 1901, amounting altogether to the sum of eighty-one dollars and 
eighty-three cents. 





IN RE ESTATE OF CHRISTOPH W. DANZ, DECEASED. 


(Mercer County Orphans’ Court, July $1, 1902). 
Administrator— Use of trust funds—Liability for costs of suit. 
On exceptions to final account of administrator. 
Mr. Carroll Robbins for exceptant. 
Mr. W. P. Bainbridge for administrator. 


RELLSTAB, J.: The exceptant seeks to charge against the admin- 
istrator: First, legal interest on the sum of $2,069.27 from June 7, 1901, 
the date of the filing of the intermediary account by which the adminis- 
trator admits having that sum in his hands. Second, the sum of $72.64, 
amount of costs incurred by him in resisting the claim of the holder of a 
bond secured by a mortgage, covering premises of which the intestate 
died seized, for deficiency arising on a foreclosure sale of said premises, 
and which claim was sustained in the Court of Chancery on a bill filed 
for that purpose, which bill was filed in pursuance of instructions given 
to the holder of such bond and mortgage by said administrator. 

As to the question of charging the administrator with interest: By 
the state of facts agreed upon between the proctors of the administrator 
and exceptant respectively and used at the hearing of those exceptions, it 
appears that the sum of $2,069.27, balance in the administrator’s hands at 
the time of the filing of the intermediary account, has not been in bank 
since June 7, 1901, but that the administrator has used said sum for his 
own personal benefit. 

The proctor for the administrator concedes that interest should be 
charged on the amount so used by the administrator for his own personal 
benefit. 

No claim is made by the exceptant for more than the legal rate of 
interest, and as there is nothing in the agreed state of facts to indicate 
how the fund was used by the administrator, the question whether the 
administrator should be charged with the profits made by him in the use 
of such funds, or whether the interest on such funds should be com- 
pounded, is not before the court, and the exception relating to interest 
to be charged will be allowed as in the manner and form stated. 

As to the remaining exception concerning the allowance of costs 
incurred in resisting the claim for deficiency: The facts of deficiency; that 
instructions were given to the claimant on behalf of the administrator 
that such claim was disputed, that the claimant should establish it by suit 
before it would be allowed, that such claim was established by suit, and 
that costs amounting to $72.64 were adjudged against the administrator 
in such suit, are admitted by the state of facts hereinbefore referred to. 
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The mere fact that the administrator committed an error in resisting this 
claim does not make him liable for the costs incurred in the litigation 
which necessarily ensued. He is only chargeable with good faith and 
ordinary discretion. He is not infallible and is not an insurer against 
the consequences of his mistakes which are the result of the imperfection 
of human judgment and do not proceed from fraud, carelessness or any 
indifference to duty. Corle v. Monkhouse, 5 Dick. 537. 

Did the administrator act with ordinary prudence in resisting this 
claim? The administrator’s objection to the claim was based upon the 
ground that the bond upon which the deficiency was claimed was not that 
of Christoph W. Danz, the deceased intestate, and was more than six- 
teen years old, and that the estate was not liable for more than the land 
itself. 

The state of facts already referred to show that each of the several 
grantees of the mortgaged premises (including said intestate), who ob- 
tained title thereto subsequent to the giving of such bond and mortgage, 
assumed the payment of such bond as part of the consideration money 
expressed in each of their respective conveyances; that each of the owners 
of the premises (including the said intestate), subsequent to the giving of 
such bond and mortgage, yearly paid to the holder thereof the accrued 
interest money during the periods that they severally held the title to such 
lands. 

The liability of the last owner of the mortgaged premises holding 
under a chain of title charged with such assumption of liability had been 
fixed by the decisions in this state prior to the resisting of this claim. 
The case of Biddle v. Pugh, reported in 45 Atl. Rep. 626, in which this 
very liability was considered and fixed, was decided March 5, 1900, almost 
a year before the notice that this claim was repudiated, etc., was given. 

The administrator had the right to consult counsel if he had any 
doubts as to the liability of the estate for such deficiency, and before 
resisting such claim it was his duty to take such advice. The agreed state 
of facts does not disclose that the administrator did consult counsel 
before giving notice that such claim was repudiated, though it may be 
inferred from the fact that a demurrer was interposed to the bill filed for 
deficiency that he had counsel; but whether he had such counsel at the 
time of giving the claimant notice that his claim was disputed does not 
appear, as he may have taken such at a date later than the giving of such 
notice. 

In the face of such a liability, and which he would have learned by 
consulting counsel, he must be held to have acted at least imprudently 
in forcing the litigation. However, if nothing more than this impru- 
dence appeared in the case the court would hesitate before it would 
charge him with the amount of these costs. But these are not the only 
facts in the case that bear upon the bona fides of the administration by 
him of this estate. He admits (agreed state of facts) to using the estate’s 
moneys for his own personal benefit. In this he violated a fundamental 
principle in regard to trust estates, viz., that the trustee should hold the 
fund for the benefit of the estate, and should not derive to himself any 
gain, benefit or advantage by the use of such fund. 

Had this claim been allowed with the others which were presented to 
him there would have been no need of any more than one accounting in 
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this estate, and the account (intermediary) filed on June 7, 1901, would 
have been the final account, and a prompt distribution to the next of kin 
would have been in order. By such a course the expense of an extra 
accounting would have been saved, the next of kin would have received 
their distributive shares promptly, and the opportunity to make a wrong- 
ful use of the trust funds by the administrator lessened, if not avoided. 
But the resisting of this claim and the litigation instituted to establish it 
afforded the opportunity and aided the administrator in his purpose to 
abuse his trust. 

The use by trustees of trust funds for their own intended benefit is to 
be judicially denounced whenever it is brought to the attention of the 
court, and the mere imposing of the legal rate of interest for the period 
of such misuse will not satisfy a case where the period has been made or 
enlarged by the act of the administrator, if the costs incurred by such 
administrator in creating or enlarging such period are permitted to be 
made a charge upon the estate. In such a case the expense incurred by 
the administrator, which in no way benefited the estate, but aided him in 
the misuse of the trust funds, should be charged against him. 

The exception to these items of costs is therefore sustained and such 
charges disallowed. 

The accountant prays an allowance of a counsel fee of fifty dollars. 
As to the propriety of this the court is not advised, nor informed as to the 
amount or kind of work done by counsel. The allowance of such item 
will therefore be withheld to give the administrator or his counsel an 
opportunity to lay the facts upon which such charges are based before the 
court. 

The exceptant having succeeded on her exceptions, a counsel fee of 
fifty dollars is allowed to her proctor, to be paid out of the estate. 


| Since the above opinion was delivered, an appeal to the Prerogative 
court has been taken, and the Vice-Ordinary, Judge Reed, filed a memo- 
randum saying: “I advise a decree affirming the decree of the Mercer 
County Orphans’ court, for the reasons given by Judge Rellstab in that 
court.” ] 





The liability of an abutting owner for injury from a fall on ice on a 
sidewalk, formed from water from his drainpipe, is held, in Brown v. 
White (Pa.), 58 L. R. A. 321, not to be modified by the fact that it is cus- 
tomary in the municipality to drain water from roofs and waste pipes 
across the pavement to the gutter. A note to this case collates the other 
authorities as to liability for permitting water to accumulate and freeze on 
the sidewalk to the injury of travelers. 





Members of a labor organization are held, in National Protective 
Asso. of Steam Fitters and Helpers v. Cumming (N. Y.), 58 L. R. A. 135, 
not to be liable for causing the discharge of non-members by notifying 
the common employer that they will stop work unless non-members are 
discharged; and it is held that they will not be enjoined from so doing 
where they act for the good of their organizations, and not from malice, 
or a desire to injure others. 
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NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 


Appeal—Record.—1. The record not showing the receipt of verbal 
evidence to contradict the recital in a receipt that money was received in 
payment, it cannot be held that such evidence was erroneously received, 
though it was found that the receipt did not express the true object of the 
payment, and judgment was given accordingly. Wallace v. Hendee. 
(Mr. John G,. Mitchell for plaintiff. Mr. Louis H. Miller for defendant). 
Argued before Dixon and Pitney, JJ. Opinion by PITNEY, J., Novem- 
ber 10, 1902. 


Municipal corporations—‘Governing body’—Aldermen.—1. The 
expressions in chapter 195 of the Laws of 1902, “the common council or 
other governing board” (section 1) and “the common council or other 
governing body” (section 2), used with reference to cities, mean, as ap- 
plied to Jersey City, its board of aldermen. Fitzgerald v. Mayor, Etc., of 
Jersey City. (Mr. William H. Speer for the prosecutor. Mr. John W. 
Queen for defendant). Argued before Justices Dixon, Collins and Hen- 
drickson. Opinion by COLLINS, J., December 27, 1902. 


Certiorari—Government of city—Procedure.—1. By an act of the 
Legislature making a change in the government of a class of cities it was 
provided that it should not go into effect in any city unless accepted by 
the voters at a general or charter election under submission, by resolution 
of a specified municipal board, approved by the mayor. Such a resolu- 
tion having been passed and approved in Jersey City, a certiorari without 
stay was allowed to a private prosecutor. It was returnable and was duly 
returned before the election, and came on for hearing on briefs after the 
election. Held: (1) That opportunity would be given the prosecutor to 
inform the court of the result of the vote on the submission; and (2) that, 
if the act was rejected, the writ would be dismissed, but without costs. 
State (Smith, Prosecutor) v. Mayor, Etc., of Jersey City. (Mr. Allan L. 
McDermott for the prosecutor. Mr. George L. Record for defendant). 
Argued before Dixon, Collins and Hendrickson, JJ. Opinion by 
COLLINS, J., December 31, 1902. 


Street Railways—Permission to construct—Ordinance.—1l. Under 
P. L. 1896, p. 329, the real owner of land, in possession, may effectually 
consent to the construction, maintenance and operation of a street rail- 
way, although the mere legal title may be vested in another person. 2. 
The public hearing by said act directed to be given by the governing 
body of a municipality applied to for a grant of permission to construct, 
maintain and operate a street railway may be given before the introduc- 
tion of the granting ordinance. 3. Adjournment of the advertised meet- 
ing is adjournment of the hearing. 4. If ample opportunity to be heard 
has been afforded, such governing body may, at a time and place to 
which it has adjourned the advertised meeting, proceed, without further 
hearing of objections, to its consideration of the application, and action 
thereon. 5. A reservation, in an ordinance granting permission to con- 
struct, maintain and operate a street railway, of power to change by reso- 
lution the location of tracks and poles on application of the 
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railway company, will not avoid the ordinance. 6. A_ provision 
in such an ordinance to fix by arbitration the compensation 
to be paid for the permission granted, after the expiration of a time 
during which such compensation has been fixed therein, will not avoid 
the ordinance. 7. A street railway company that has leased its property 
and franchises to another company on terms that after-acquired railroads 
shall come under the lease without increase of rent may lawfully be the 
applicant to a municipality for permission to construct, maintain and 
operate an extension of a street railway embraced in the lease. State 
(Shepard, Prosecutor) v. Mayor, Etc., of East Orange. (Mr. Sherrerd 
Depue for prosecutors. Mr. Philemon Woodruff for East Orange. Mr. 
Chandler W. Riker for Consolidated Traction Co.) Argued before 
Dixon, Collins and Hendrickson, JJ. Opinion by COLLINS, J., Jan- 
uary 16, 1905. 


Eminent domain—Right to condemn.—1l. A company organized 
under the general railroad law, purchased land within its filed route. The 
deed was given on a condition subsequent which was not performed. 
Under a right of entry for breach of such condition, judgment for posses- 
sion was recovered. Held that, in case of inability to agree with the 
present owners, the company might lawfully condemn such lands for the 


purposes of its railroad. 
¥. my. a, 
©. Keasbey for defendant). 
drickson, JJ. 


State (Bouvier, Prosecutor) v. 
(Mr. Richard V. Lindabury for prosecutor. 
Argued before Dixon, Collins and Hen- 
Opinion by COLLINS, J., January 16, 1903. 


Jaltimore & N. 
Mr. Edward 
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STATE NOTES. 


Mr. Allan Benny, who was elect- 
ed to Congress from the new Ninth 
Congressional District of New Jer- 
sey, has resigned as City Attorney 
of Bayonne, and Mr. Daniel J. 
Murray has been appointed to the 
place, The salary is $2,000. 

There was once’ a doubt as to 
whether the District court in At- 
lantic City would be remunerative, 
but the record for 1902 shows that 
the court has been almost self-sup- 
porting. During the year there 
were 1,263 cases brought before it. 
The amount of money paid over to 
the City Treasurer was $3,369.85. 

A dinner was given in Trenton 
recently in honor of Assemblyman 
George H. Dalrymple, of the Pas- 
saic Bar, and among the guests 


were Senator Elijah C. Hutchin- 
son, President of the Senate; Mr. 
John G. Horner, of Burlington, 
Speaker of the House; Senator 
Wood McKee and Assemblyman 
Stalter, of Passaic. 


CONCERNING MR. JUSTICE DIXON. 


Mr. Justice Dixon having left the 
Passaic Circuit, the Bar Associa- 
tion of that county held a meeting 
to express their regret, and also 
their approval of his past conduct 
as judge of that Circuit. At the 
meeting of the Association an ad- 
dress was made by Hon. John W. 
Griggs, which was as follows: 

“Judge Dixon, I have been in- 
structed by the Bar of Passaic 
county to express to you the regret 
with which they have learned of 
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your purpose to sever your connec- 
tion with this judicial circuit. In 
this court room and under these 
circumstances the language of 
compliment and appreciation suit- 
able on other occasions must be 
moderated; and yet, sir, there are 
those here, members of the Bar, 
who remember the day on which 
you came here, and who through 
your whole term of service as a jus- 
tice of the Supreme court of this 
state and the presiding judge of this 
circuit, have had the pleasure of 
practicing before you, and to them 
especially the knowledge that you 
are now about to sever your judi- 
cial connection with this county 
comes with a sense of sadness. 

“The Bar of Passaic county has 
not been used to change in its pre- 
siding judge. Since 1848 but three 
Supreme court justices have occu- 
pied that bench. The first was 
Judge Ogden, and I think there is 
scarcely one of us living who en- 
gaged in actual practice before 
him, although he died only as late 
as 1865. His successor was Judge 
Bedle, and for ten years, during 
a time of the greatest activity in 
litigation that this county has 
known, he occupied that seat; and 
then, sir, you came, and now for 
twenty-eight years you have filled 
that high office. 

“The fame of New Jersey’s judi- 
ciary is spread very far, but no- 
where is the character and useful- 
ness of our judges better appreci- 
ated than here at home. We need 
but to recall a few of the names as 
examples of what they have been 
to understand exactly what we 
think you have been. We can sug- 
gest the names of Hornblower, of 
Green, of Beasley, of Bedle—men 
who, to the people of New Jersey, 
have been the very embodiment of 
the loftiest sense of honor, of jus- 
tice and of truth—men who in their 
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administration of the judicial office, 
whatever their imperfections as to 
absolute correctness may have 
been, have never come short of the 
highest purpose to deal justly with 
every man. And whatever we may 
say of eulogy or appreciation of 
them, sir, permit me on this occa- 
sion to say we would be glad to re- 
peat of you; and speaking, as I do, 
by the direct instruction of my 
brethren of the Bar, | may assume 
a higher and broader clientele, 
and I think I can say to you, sir, 
with assurance, that the sentiments 
that are felt and expressed on be- 
half of the Bar are also felt by the 
whole community at large. 

“There is no higher school of in- 
struction in such a government as 
ours than the courts of justice. It 
is there that the people as jurors 
and litigants and witnesses and 
spectators hear the law explained 
and expounded and see it upheld, 
and though it is possible to every 
judge that some disappointed liti- 
gant, some lawyer in the warmth of 
argument and in the straits of de- 
feat, may question the correctness 
or soundness of the judgment ut- 
tered against him, yet I think no 
man in all the long period of your 
services here, whether he be lawyer 
or litigant, witness or spectator, has 
ever yet suggested that in your en- 
deavor to do justice you have not 
done right as God gave you to see 
the right. You have foregone the 
richer emoluments of the profes- 
sion to become the minister of jus- 
tice and the servant of the people. 
You have held up before the peo- 
ple of this county the high ideal of 
the law; and the majesty of the law 
—the sceptre of the majesty of the 
law—that you have held in your 
hand has secured not only respect 
for it but reverence and affection 
for you.” 
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Judge Dixon was deeply moved 
by the address and thanked the 
members of the Bar in the follow- 
ing words: 

“IT cannot expect, gentlemen of 
the Bar, to give expression to the 
gratitude I feel at the sentiments 
that have been uttered by your rep- 
resentative. I did not anticipate 
this occasion until I was about to 
leave home this morning when a 
note from Judge Scott informed me 
that you were to be here to say 
farewell. 

“It shall be a memory delightful 
to a degree literally unspeakable 
for me that after twenty-eight years 
of service in this position I have de- 
served—as I must now believe I 
deserve—such words as have been 
spoken. The greater part of my 
conscious life, more than two-thirds 
of my professional life, has been 
given to the service of this commu- 
nity in this position, and it is very 
delightful to me to know that while 
you are not unconscious of my de- 
merits, yet you attribute to me an 
honest purpose, at every moment 
of my official life, to do my duty. 
It is not always easy to be unmind- 
ful of the attractions of friendship, 
of the influence of popular praise 
or blame, but I can take to myself 
credit that, without respect to per- 
sons, without fear or favor, I have 
done as your speaker has stated, 
the right as God gave me to see 
the right. I cannot say good-bye 
to each of you; I would not, for I 
hope to see you in the circuit to 
which I go and in Trenton, bear- 
ing, as you have borne here, defeat 
gallantly and success graciously, in 
the pursuit of your professional 
calling; but I can say, and I do say 
with full heart, that I appreciate 
most keenly the courtesy and kind- 
ness with which I[ have been re- 
ceived by the whole community of 
this judicial district and especially 


by the lawyers and officers of the 
courts in which I thave had the 
honor to participate. With this 
expression of my grateful feeling— 
no, not expression of it but failure 
to express it—I bid you, as a Bar, 
good-bye.” 

At the conclusion of the Judge’s 
speech, a watch fob was presented 
to him by the members of the petit 
jury. 

Judge Dixon has been assigned 
to the Hudson Circuit. 


THE GOVERNOR’S APPOINT- 
MENTS. 


The Governor has sent into the 
Senate since our last issue the fol- 
lowing nominations, all of which 
have been confirmed: 

For Judges of the Court of Er- 
rors and Appeals, Mr. Elmer Ew- 
ing Green, of Trenton; Hon. John 
W. Bogert, re-appointed, and Mr. 
George Gray, of Essex, to succeed 
Judge Gottfried Krueger, of Essex. 

For Judge of the Circuit Court 
of Hudson county, Mr. Charles W. 
Parker, to succeed Judge Henry M. 
Nevius. 

For County Judge of Atlantic 
county, Mr. Allen B. Endicott, of 
Atlantic City. 

For County Judge of Hudson 
county, Hon. John A. Blair, Jersey 
City, re-appointed. 

For County Judge of Morris 
county, Mr. Alfred Elmer Mills, of 
Morristown. 

For County Judge of Union 
county, Hon. Benjamin A. Vail, 
Rahway, re-appointed. 

For County Judge of Warren 
county, Hon. George H. Shipman, 
3elvidere, re-appointed. 

For District Court Judge of Ho- 
boken, Mr. Frederic Frambach, of 
Jersey City. 

For Judge of Common Pleas of 
Bergen county, Mr. David Zabris- 
kie, of Jersey City. 
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For Judge of the Second District 
Court of Jersey City, Mr. James S. 
Erwin, to succeed Judge Charles 
W. Parker. 

For Prosecutor of the Pleas, At- 
lantic county, Mr. Joseph E. P. Ab- 
bott, of May’s Landing. 

For Prosecutor of the Pleas, 
Hudson county, Mr. William H. 
Speer, of Jersey City. 

For Prosecutor of the Pleas of 
Morris county, Mr. Charles A. 
Rathbun, of Morristown. 

For Prosecutor of the Pleas, 
Union county, Mr. N. C. J. Eng- 
lish, of Elizabeth. 


RETIREMENT OF MR. JUSTICE 
SHIRAS. 


After ten years of service on the 
3ench of the United States Su- 
preme court, Mr. Justice Shiras 
has announced his retirement. His 
career has been in every way hon- 
orable and eminent and worthy of 
the illustrious position. The Pres- 
ident has appointed Judge William 
R. Day, of the Sixth Circuit, as 
his successor. “His eminent fit- 
ness for judicial service was recog- 
nized for many years before he be- 
gan his services in the Federal 
court. In the more conspicuous 
field of national and international 
affairs during President McKin- 
ley’s administration Judge Day 
demonstrated to the world at large 
that no responsibility is too great 
for his masterly mind and sound 
judgment.” 


ASSIGNMENTS OF JUSTICES. 





Owing to the retirement of Mr. 
Justice Collins and the appointment 
of Mr. Justice Swayze, the present 
assignments of the Justices and the 
time of holding courts are as fol- 
lows: 

First district, Justice Hendrick- 
son—Cape May, April 4, Septem- 
ber 4, December 4. Cumberland, 


January 1, May 1, October 1. 
Salem, January 3, May 3, October 
3. Atlantic, April 2, September 2, 
December 2. 

Second district, Justice Garrison 
—Gloucester, February 1, May 4, 
October 4. Camden, April 1, Sep- 
tember 2, December 2. burling- 
ton, January 4, May 2, October 2. 

Third district, Justice Swayze— 
Mercer, January 3, April 2, Octo- 
ber 2. Hunterdon, April 2, Sep- 
tember 2, December 2. Warren, 
April 4, September 4, and the first 
Tuesday after the fourth Tuesday 
in December. 

Fourth district, Justice Fort— 
Middlesex, May 1, September 3, 
December 2. Monmouth, first 
Tuesday after the first day of Jan- 
uary, June 1, October 1. 

Fifth district, Justice Garretson 
—Somerset, April 3, September 4, 
December 4. Morris, January 3, 
May 1, October 2. Sussex, April 1, 
September 2, December 2. 

Sixth district, Justice Pitney— 
Bergen, April 1, September 2, De- 
cember 2. Passaic, first Tuesday 
after the first day of January, April 
4 October 4. 

Seventh district, Chief Justice 
Gummere—Essex, April 1, Sep- 
tember 2, December 2. 

Eighth district, Justice Dixon— 
Hudson, April 1, September 2, De- 
cember 2. 

Ninth district, Justice Van Syckel 
—Union, January 1, May 1, Octo- 
ber 1. Ocean, April 2, September 
1, December 2. 

Other courts are as follows: 
Chancery, February 1, May 3, Oc- 
tober 3. Supreme court, February 
3, June 1, November 1. Court of 
Errors, March 1, June 3, Novem- 
ber 3. Prerogative court, Febru- 
ary 1, May 3, October 3. Court 
of Pardons, March 2, June 3, No- 
vember 3. 
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STEEL TRUST SUSTAINED. 


On February 19 Mr. Justice 
Van Syckel filed the opinion of the 
Errors and Appeals in the Steel 
Trust case, upholding the conten- 
tions of the corporation lawyers as 
to the act of 1902 and sustaining it. 
The main points of the decision 
are: “1. At a meeting of the 
stockholders of a corporation, own- 
ers of shares are under no disability 
to vote because they are also di- 
rectors of the corporation. They 
do not vote in their judiciary capac- 
ity, but like other stockholders, in 
the right of the shares held by 
them. 2. At a duly convened 
meeting of stockholders, they may 
lawfully enter into or authorize a 
contract between the company and 
a third party, in which the directors 
are personally interested, if it is 
done with notice of such interest. 
3. The general doctrine is well es- 
tablished in this state that facts 
known, which are sufficient to put 
a party upon inquiry, are sufficient 
to charge him with all such know- 
ledge as he would have acquired 
by a proper inquiry in the ordinary 
course of business. 4. The rule 
that directors cannot lawfully enter 
into a contract, in the benefit of 
which even one of their number 
participates, without the knowledge 
and consent of the stockholders, is 
the settled law of this state. 5. 
Such contract is voidable at the 
option of the corporation, but is not 
void per se. When the facts are 
disclosed to the stockholders it may 
be subsequently ratified by them. 
6. When the by-laws of a corpora- 
tion, adopted by the stockholders 
in pursuance of authority given by 
the act of incorporation, provide 
that by a majority vote a stock- 
holders’ meeting shall be binding 
on the corporation, every share- 
holder will be bound by all acts and 


proceedings within the scope of the 
power and authority conferred by 
the charter, which shall beapproved 
or sanctioned by the vote of a ma- 
jority of such shareholders duly 
taken and ascertained according to 
law.” 


THE GOVERNOR’S DINNERS. 





Governor Murphy is giving a 
series of dinners to members of the 
State Legislature, at his elegant 
temporary residence, on West 
State street. This residence was 
the former home of the late Adju- 
tant General Stryker. At the first 
dinner, given February 10th, the 
President of the Senate, Speaker 
of the House, and half the members 
of each political party were in- 
vited. At the second dinner, given 
a week later, the rest of the mem- 
bers of the Senate and House were 
invited. These dinners were in- 


formal, but exceedingly enjoyable. 





ESSEX BAR MEETING. 


The Essex County Bar held its 
annual banquet at Oraton Hall, 
Newark, and nearly two hundred 
guests were present. At the table 
for invited guests were: Mr. Fred- 
erick F. Guild, president of the 
club; Assistant District Attorney 
James W,. Osborne, of New York; 
Chief Justice William S. Gummere 
and Justice Francis J. Swayze, of 
the Supreme court, and Vice-Chan- 
cellor John R. Emery, Rev. Dr. 
William Hayes Ward, Judge Fred- 
eric Adams, Judge Alfred F. Skin- 
ner and Attorney General Thomas 
N. McCarter. President Guild pre- 
sided after the dinner and intro- 
duced Mr. Justice Swayze, who 
made a fine address, which was fol- 
lowed by a speech from Assistant 
District Attorney Osborne, of New 
York City, who eulogized the 
ethical standard of the profession 
in New Jersey, and said that if he 
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had the time to study law he would 
not enter a law school, but would 
enter the office of a New Jersey 
lawyer and study there. There 
were addresses by Dr. Ward and 
Judge Adams. 


STATE BAR EXAMINATIONS HELD 
AT TRENTON, FEBRUARY 19, 1903. 


ATTORNEYS’ QUESTIONS. 


Explain the meaning of the term 
“eminent domain,” and distinguish 
it from the power of taxation. 

May a debtor be imprisoned 
upon a judgment founded on con- 
tract? . 

What are choses in action? State 
what kinds are, and what kinds are 
not, assignable both in law and 
equity. 

A mortgagor of furniture deliv- 
ered possession of the furniture to 
the mortagee: The mortgage was 
not recorded. A judgment cred- 
itor of the mortgagor levied on the 
furniture. Can he hold it as against 
the mortgagee? 

A warehouseman brings replevin 
for a bale of cotton wrongfully 
taken from him by the defendant. 
On the trial, the evidence shows 
that the cotton belongs to a third 
person, who had stored it with 
plaintiff. _ Defendant moves for a 
nonsuit. Should it be granted? 

State: (a) The general rule as to 
an implied warranty by the seller, 
of the quality of the goods which 
he sells. (b) State, also, some ex- 
ception to the general rule. 

A. wrote to X., “I will sell you 
my yacht, ‘Troy,’ for $10,000, pay- 
able 50 per cent. cash now, balance 
with interest in six months. You 
can take her at once.” X. wrote in 
reply: “I accept your offer for 
your yacht, but I will pay all cash 
now. I don’t want to pay interest.” 
A. refuses to deliver the yacht. X. 
brings suit for it. Can he recover? 


In a suit to recover the agreed 
price of property sold and deliv- 
ered, may defendant show that it 
was worth less than the price 
agreed on? 

The firm of Dorr & X. dissolved. 
Dorr collected the assets and paid 
the debts. He wrote X. (who was 
absent), stating a final account of 
the business, which showed a bal- 
ance due X. for his share of profits 
and capital. Can X. maintain a 
suit at law against Dorr for that 
balance? 

State the rule respecting the per- 
sonal liability of agents to third 
persons on contracts (both sealed 
and simple) made in the names of 
the agent when the contract is 
made for the benefit of the prin- 
cipal. 

A. signed and gave to B. a prom- 
issory note payable to B. or order, 
with the amount thereof blank, and 
authorized B. to fill in the blank 
with the sum of $100. B. filled in 
the blank with the sum of $1,000, 
and negotiated the note at bank 
before its maturity. Can the bank 
collect the note? 

E. bought from F., without war- 
ranty, manufactured goods lying in 
F.’s factory, convenient to inspec- 
tion, which were defective. Is F. 
liable for deceit? 

A. wrongfully took goods out of 
B.’s possession. Can B. maintain 
an action of trover against A. with- 
out first demanding restitution of 
the goods? 

X. picked from the floor of a 
shopkeeper a _ wallet containing 
bank notes, and from a table in an- 
other part of the store a purse con- 
taining coin, and gave both to the 
shopkeeper to hold until the true 
owner could be found. After the 
lapse of a sufficient time, no one 
having called for either wallet or 
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purse, X. claimed both of the shop- 
keeper, who refused to deliver 
either of them to him. Is the shop- 
keeper liable to X. for such refusal? 

On what contracts is a married 
woman liable? 

In a suit in chancery, when may 
a subpoena issue and the names of 
how many defendants must it con- 
tain? 

Illustrate the application of the 
maxim, ‘He who asks equity must 
do equity.” 

What is the meaning of the doc- 
trine of equitable conversion? 

A legacy is left to one of the wit- 
nesses to the will. What is the 
effect upon such legacy and upon 
the competency of such witness to 
prove the will? 

A, died January 1, 1903. When 
was the earliest date on which his 
will could have been proven? 

Distinguish between a_ special 
demurrer and a general demurrer, 
and state whether the special de- 
murrer is used in this state. 

What matters are admitted by 
demurrer? 

To a declaration in an action for 
goods sold and delivered the de- 
fendant pleaded infancy; the plain- 
tiff replied that the goods were 
necessaries, and the defendant re- 
joined that he had paid. To the 
rejoinder the plaintiff demurred. 
For whom should judgment be 
entered on the demurrer? 

Distinguish between recoupment 
and offset, and state whether the 
defendant can have judgment for 
excess on either. 

Complainant in a bill in equity 
alleged that a certain contract had 
been obtained from complainant 
by fraud, and asked to have it can- 
celled, and then also asked that in 
case this allegation should not be 
made out that the defendant be re- 
quired to perform the contract. Is 
this bill defective? 


Can a demurrer be interposed to 
a plea or answer in equity? If not, 
how can the question of the suffi- 
ciency of a plea or answer be 
raised? 

What is the effect of setting a 
cause down for hearing on bill and 
answer! 

A bill is brought for the specific 
performance of a contract to sell 
land. Pending the suit the defend- 
ant conveys the estate to a third 
person. What is the proper mode 
for the complainant to bring this 
fact before the court? 

Defendant, upon cross-examina- 
tion of plaintiff’s witness, attempts 
to examine him upon new matter 
which relates only to the defense. 
Plaintiff objects. Should the ob- 
jection be sustained? 

The contract declared upon in an 
action is in defendant’s possession. 
How would you, acting for plain- 
tiff, obtain it for use upon the trial? 
How would you proceed if the 
contract was in the possession of a 
person not a party to the action? 


COUNSELORS’ QUESTIONS. 


This state, by law, imposed a 
head tax upon all cattle within it. 
An assessor levied the tax upon a 
lot of cattle which had been ship- 
ped by rail from Chicago to New 
York, but which were in the stock- 
yards of the carrier, at Jersey City, 
for feeding and rest, when the 
assessor levied the tax. Is the tax 
valid? 

What is the meaning of the term 
“due process of law,” in the Con- 
stitutional provision that no person 
be deprived of life, liberty or prop- 
erty without due process of law. 

A state statute provided that in 
all personal actions, if the defend- 
ant be absent from the state, sum- 
mons might be served by publica- 
tion. A judgment by default was 





94 THE NEW JERSEY 


entered after due publication under 
that statute against an absent de- 
fendant who never received notice 
Is the judgment 


of the action. 
valid? 

The Orphans’ court made parti- 
tion of land in a case in which the 
court had no jurisdiction. Subse- 
quently the Legislature passed an 
act confirming the partitions made. 
Is the act valid? 

May the Legislature create a 
municipality by special act? 

Define the words “estate” and 
“easement” as applied to rights in 
land, and give illustrations of each. 

A., for full value, granted land to 
X., habendum to him “and his as- 
signs in fee simple, forever.” There 
were no other words indicating the 
estate granted. What are the rights 
of the grantee at law and in equity? 

Distinguish between a_ vested 
and a contingent remainder, giving 
an example of each. 

A land owner (never married) 
died intestate, leaving a father, a 
brother, and the husband and two 
children of a deceased sister. To 
whom and in what proportions does 
the land descend? 

A conveyance of land was made 
by deed absolute upon its face, the 
consideration being an _ existing 
debt. It was agreed when the deed 
was made that if grantor would pay 
the debt within a year grantee 
would re-convey. After the ex- 
piration of the year grantor 
tenders the debt and demands re- 
conveyance. What is the nature of 
the transaction and what are the 
rights of the parties? 

C. sold D. a lot of land and took 
in part payment two mortgages on 
the land, one for $500 and one for 
$1,000. Both mortgages were re- 
corded on the same day, the one 
for $1,000 at 10 o’clock A. M. and 
the one for $500 at 2 o’clock P. M. 
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Subsequently C. assigned the $500 
mortgage to A. and the $1,000 
mortgage to B. B. claims that his 
mortgage has priority. Has it? 

What is the legal effect of a parol 
lease of land for four years? 

A. H. and R. B. were partners, 
trading as H. & Co. A bill of ex- 
change was drawn upon H. & Co., 
and being shown to R. B. he wrote 
across it, “Accepted. R. B.” Was 
the firm bound by such endorse- 
ment? 

A. and B., partners, had each 
been accustomed to buy merchan- 
dise for the firm. Differences 
arising between them, B., during 
A.’s negotiations with C. for the 
purchase by the firm of merchan- 
dise, forbade C. selling to A. on 
the firm account. C., however, sold 
to A. upon the firm account. Can 
A. recover the price from the firm? 

May a corporation lawfully ac- 
quire real estate that is not requi- 
site for the purposes of the corpo- 
ration? 

The by-laws of a corporation 
prohibit the directors from borrow- 
ing money. The directors bor- 
rowed money upon the note of the 
corporation. The money was used 
in the business of the corporation. 
Can the lender recover? 

A stockholder in a corporation 
neglects to pay a legal assessment 
on his stock. What statutory 
power ‘has the Board of Directors 
to compel the payment of such 
assessment? 

A. by letter requested C. to fur- 
nish B. with $100 worth of goods, 
and promised to be accountable to 
C. therefor. C. did not furnish the 
goods, but, by letter, requested D., 
with whom he dealt, to furnish 
them to B., promising to be ac- 
countable to D. for the same. 
Thereupon D. furnished B. with 
the goods, and B. not paying for 





MISCELLANY. 95 


them, C. was obliged to do so, and 
immediately brought suit against 
A. for $100. Can he recover? 

B., mortally hurt at a railway 
crossing, said in the presence of 
two persons: “It is my will that 
all my property shall go to my 
wife.” He then became uncon- 
scious without saying anything 
further, and was carried to his 
home, where he died in about an 
hour, without regaining conscious- 
ness. Is B.’s declaration good as a 
nuncupative will? 

A testator devised as follows: “I 
give to my son James my farm in 
W.” His will contained no further 
expression as to the quantum of 
interest James should take in the 
farm. What estate in the farm did 
the will give to James? 

A. utters counterfeit United 
States notes in New Jersey. May 
he be punished by both the Federal 
and state governments? 

In a criminal case the detense of 
insanity is set up. Upon which 
side is the burden of proof? 

In an action at law for deceit the 
judge charged the jury that, “if 
the representation was false and 
was made with intent that the 
plaintiff should act upon it, and if 
the plaintiff did act upon it to his 
injury, the defendant is liable. Did 
the court err in this charge? 

A. bequeathed to B. $1,000 in 
trust, to be expended for such 
“charitable purposes as B. might 
deem best.” Is this trust valid? 

On December 1, 1902, A. con- 
tracted to convey to B. a tract of 
land for $4,000, the deed to be de- 
livered on January 1, 1903. On 
December 15, 1902, "A. conveyed 
the tract to “al who paid full value, 
but who had knowledge of the con- 
tract between A. and B. What are 
B.’s rights? 

Complainant filed a bill in equity 
as heir at law. It turned out that 


he was not heir at law. He there- 
upon bought the title of the real 
heir at law, and introduced this 
newly-acquired title by a supple- 
mental bill. Was he entitled to do 
this? 

If a bill in equity prays discovery 
and the defendant answers, but not 
fully, how may the complainant 
obtain a complete answer? 

State some of the matters of 
which courts take judicial notice. 

In an action by a servant against 
his master for damages for negli- 
gence in not supplying plaintiff 
with a safe machine, the plaintiff 
offers to prove that soon after the 
accident the defendant made exten- 
sive repairs to the machine. Is the 
testimony offered relevant? 

What method of examination of 
your adversary’s witness must you 
pursue if you desire to impeach him 
by evidence of self-contradiction? 





ADMISSIONS TO N. J. BAR. 


The and 


following 
counselors were admitted to the 
State Bar at the February term of 
the Supreme court: 


attorneys 


ATTORNEYS. 

John R. Connolly, 
Elizabeth. 

Lawrence Day,. Chatham. 

Guy Leverne Fake, Rutherford. 

Clarence Garretson, Somerville. 

Fred. F. Kennedy, 16 James, 
Newark. 

Richard W. Lindabury, Morris- 
town. 

John Milton,15 Exchange Place, 
Jersey City. 

James R. Mulligan, 71 Wash- 
ington, Newark. 

Albert R. McAllister, Bridgeton. 

Francis H. McGee, Trenton. 

John Howard Porter, Newark. 

Asa F. Randolph, Plainfield. 

Herman Scharringhausen, 
Broad, Newark. 


99m 


ame 


Broad, 


758 
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John J. Stamler, 215 Broad, 
Elizabeth. 

Edwin R. Semple, Mt. Holly. 

John L. Sweeney, Atlantic High- 
lands. 

Frederic B. Scott, 48 Crescent 
Av., Jersey City. 

Mark A. Sullivan, 15 Exchange 
Place, Jersey City. 

Roscoe C. Ward, Bridgeton. 

Henry C. Whitehead, Passaic. 

Francis S. Winfield, 42 Milford 
Av., Newark. 

COUNSELORS. 

Theodore Backes, Trenton. 

Daniel H. Beekman, Somerville. 

E. Frederic Beggs, Paterson. 

Daniel P. Byrnes, Jersey City. 

Rodman Corson, Atlantic City. 

Addison Ely, jr., Rutherford. 

Adolf L. Engelke, Jersey City. 

James J. Gibb, Newark. 

Edwin F. Miller, Vineland. 

G. Rowland Munroe, Newark. 

Elmer L. McKirgan, Summit. 

William Newcorn, Plainfield. 

John D. Pierson, Hoboken. 

John C. Reed, Atlantic City. 

Ernest Watts, Burlington. 


UNJUSTLY ACCUSED. 


“Stand up, Kingsley Sikes,” said 
the police justice. 

The prisoner stood up. 

“You are charged with having 
wilfully and maliciously, and with 
malice aforethought, feloniously re- 
moved, carried away, and appro- 
priated to your own use and be- 
hoof, certain valuable goods, to wit, 
two bucketfuls of hard coal, be- 
longing to one Jesse Hardesty, 
some time during the night of Jan- 
uary 8, in the year 1903 A. D., the 
same being contrary to the statute 
in such cases made and provided, 
and against the peace and dignity 
of the people of the state of Illinois. 
What have you to say? Are you 
guilty or not guilty?” 


“T ain’t guilty, jedge,”’ replied 
the prisoner. “I stole the coal, all 
right, but that’s all. I didn’t do 
none of them other things you’ve 
been sayin’.” 


BOOKS RECEIVED. 


THE GLACIAL GEOLOGY OF 
New Jersey. By Rollin D. Salis- 
bury, assisted by Henry B. Kum- 
mel, Charles E. Peet, George 
N. Knapp. Volume V of the 
Final Report of the State Geolo- 
gist. Trenton, N. J.: MacCrel- 
lish & Quigley. 1902. Pp. 802. 


PAMPHLETS RECEIVED. 

ANNOTATIONS OF THEGEN- 
ERAL Statutes of New Jersey. 
New Jersey Statutory Annota- 
tion Co., Davidson Building, 
Jersey City, N. J. Price, $1.00. 
The foregoing consist in anno- 

tations printed on gummed paper, 

which can be pasted on the margin 
of the General Statutes. There are 
nearly two thousand of these anno- 
tations, and, as a matter of course, 
they ought to be in the possession 
of every lawyer who owns the 

General Statutes. The justices of 

the Supreme court have admitted 

their importance, and we cordially 
commend them. 

UNITED STATES BANK- 
RUPTCY Law of 1898, with 
Amendments of 1903. Edited 
by H. Noyes Greene, of the 
Troy, N. Y., Bar. Albany: Mat- 
thew Bender, 1902. Pp. 52. 
Price, 50 cents. 

This little pamphlet contains the 
amendments to the bankruptcy 
act, in connection with the section 
amended, and printed in italics. 
The whole act is thoroughly in- 
dexed and, if for no other reason, 
the pamphlet is invaluable to one 
who desires to quickly refer to the 
bankruptcy law. 








EDWARD S. ATWATER. 





